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(91) hr<er ieI/ File No. GAPPL/COM/STP/1467/2022-APPEAL / 1-)1 J 0 - 11-\.

zfta zr&gr ieznr 3jlRaia/
("©") Order-In-Appeal No. and Date

AHM-EXCUS-003-APP-092/2022-23 and 18.01.2023

(if)
"9TRdmT rr:rr / ±fr sf@rgrpr, rzger (srfh«)

Passed By Shri Akhilesh Kumar, Commissioner (Appeals)

stat fail
('cf) Date of issue

18.01.2023

Arising out of Order-In-Original No.97/AC/DEM/MEH/ST/MANOJ/2021-22 dated

(s-) 22.03.2022 passed by the Assistant Commissioner, CGST & CE, Division-Mehsana,

Gandhinagar Commissionerate

6l cfl ~ cfi ct Y 91T t=ni=r 3l'll: tim t M/s Manoj Roadlines, 1/16/9/26, Viswas Complex
('cf) Name and Address of the

Appellant
Building, First Floor, Unja, Mehsana, Gujarat-384170

#R? arf#zaft-a2r sri@tr rgra 4ar ? it az zr srr # 7fa rnffa R aqarg ·T TT
srfeant Rt sr4ha rrartauaar7gr#mar?z, sarf@srhf@ca gtmar?
Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

wr ratarglru saaa:
Revision application to Government of India:

(1) aft 3gr gra zf@2fa, 1994 Rt ant aa #ft aarg mgmi aanpaten arr t
3q-.1tr e qr cam ea ziafagrtr 2mafl +Ra, ma rat, fe iar4, usa fr,
atf ifs, s#tat +a, ire tf, { fa«ft: 110001 #t #l sft af@:

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-

35 ibid: -

(m) Ramt Rt gtfasa@ft f.-1 cfi I { ffl "ff fcITTTT '+1 u 6 Ii I t qr 3r #lat "lff fcFm
> m ,," > .. .- p3; o- ; "

-r, STU(TT 4 70sFt( H+I 4 5Id5 +il'I +i, <TT 191't11 'l-jU,S(ill{ <TT~+-\~~ 191't11 cfil{©I l=j"
,a«\ _i.l " ,..,.Ne.esr»."+, fa#ft 'l-Jsrt=Rt qf4a? lureI ~,• G'J' ~ l:?_I l:5'< l:?_I

92
% 3~ ~ In case of any loss of goods where the loss occur in transit from a factory to a

<n- · a.rehouse or to another factory or from one warehouse to another during the course

1



2

of processing of the goods in a warehouse or in storage whether in a factory or in a

warehouse.

(a) a a atgfRtt znr2arfa4ff@a mm rama fffut i srz#tr gca #arT

egraa grabfamistahatft ugazfufR@a z
In case of rebate of duty of excise on goods exported to any country or territory

outside India of on excisable material used in the manufacture. of the goods which are
exported to any country or territory outside India.

In case of goods exported outside India export to Nepal or Bhutan, without

payment of duty.

{'cf) 3ITTl1=r ,il<;-9 , a.r1 cR, ,3 ,q 1aa gm h era a fu stst fezmt R7&2 zith a2r Rts
mn ~ f.:rn:r ~ 13.c.11 RI "ti 3-Wiffi , ~ ~ g_TTT :rrftcr cfl" tTi:r:r q at ara ii fa sf2fzra (i 2) 1998

nrr 109 rrfgag mgzt
Credit of any duty allowed to be utilized towards payment of excise duty on final

products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2) ht5gr«r gr (sfl) Ran1aft, 2001 fr 9 ah ziafa faffqua tie sg-8 at
4fat , fazr #fazr fa fetafl h sRapa-sr?gr q4 fr zr2gr #Rt if-if
fail k# arr 3fa ala [hr str argy s@ rzr alar s: cfiT ~ !?fiit ~ 3Rl1Tcf mu 35-z
faauffa fr a arr ?# aa« #arr tr-6 rat#r fa st2ifgut

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the 010 and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Chailan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

0

(3) Ras zn4at hrr sgt iar zar u4 rasta3am gtatsq 2o0/- fr gnat ft
srg sit azi it1z4n uatksntat gt at 1000 /- cl?t-if.TT:r~cl?t-~I

The revision application shall be accompanied by a fee of Rs.200 /- where the
amount involved is Rupees One Lac or less and Rs.1,000 /- where the amount involved Q
is more than Rupees One Lac.

ft gre#,ht 3«era resvi #ata afllr +raf@24wrk 1frsf:
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) ~-3c91cl.rl ~~' 1944cl?t"m:n35-aT/35-S:~3Rl1Tcf :-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to:-

(2) 3aRfa qRaa i aarg tar ? saar Rt zrfa, zft h tar green, h#€tr
3rial g[er ui hara zflrzr +rntf@raw (Rebe) Rt uf@au 2Ra flat,zral2d rear,

iil§4-!lc•f'1 ~, 3-ffRc!T, PTUT~, 61$_4-lcl.lcllcl.-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

,,,.~ The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EAe escribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
ca. anied against (one which at least should be accompanied by a fee of

"'1!
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: ..,'.

Rs.1,000/-, Rs.5,000/- and Rs.10,000/,/where amount of duty/ penalty/ demand/
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of
crossed bank draft in favourt~f.A~stt. Regi~Jcir.1£.,~f-a branch of any nominate public
sector bank of the place where the bench of any ·nominate public sector bank of the
place where the bench of the Tribunal is situated.

(3) zf?z arr iim qr smriia are@tar ? at r@tan jar fg #trmr @rat3rja
±n fat star afgg z azr zta gr sf f far 4t afaa Ru zrnfrf aft«tr
nrarf2rawtua2ftattralRtu znaa far star&t

In case of the order covers a number of order-in-Original, fee for each 0.1.0.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the ~ppellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) Tr4re gr«a sf@2far 1970 zn if2la fr stat -1 siafa fufRa fcp-q; 3T¥fK~
3n@4aa qrpcm?gr rnf@nfa fofa featzza r@laRt va #fars6.50 4 mt Tr4raj
gt«a f@me «mtgr arRe

One copy of application or 0.1.0. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under

0 scheduled-I item of the court fee Act, 1975 as amended.

( s ) <a zit iif@lami #t f.?l 4-5101 ~~ f.:r:r:rr cRt- 3it #ft eat zaff« fanwar st mm
green, a#firsraa genuiharaf c;,t"i lJ~ (cJi 14 f fct ffi) f.=r:li:r, 1982 if 'f.TTtcr !1

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

0

(6) tr gr4, fr sqra geevi@tat# zrhftr nratf@aw (f@«ez) frafta rm
afrit (Demand) vi is (Penalty) cpf 10% pa war #at safari ?i ztif, sf@aarpaw
10~~!1 (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

l+flsrra gra sitata a ziafa, gnf@gt a&er Rt l=fllT (Duty Demanded) I

(1) is (Section) l lD t %cf fr\'mftcrufu;
(2) farnaadz fez #Rt um<r;
(3) #Real fa 6 haz erufn

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner. would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal befor~ CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance

Act, 1994).

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

(6)(i) <r s?gr 7fasf f@earhrr s@i an errar green qr ave fatfka -?r- m +IW~ ~
#10% 47atarst azta« are faa(Ra gt aaavg 10% 4rat T RRt srant zl

In view of above, an appeal against this order shall lie before the Tribunal on
yment of 10% of the duty demanded where duty or duty and penalty are in dispute,
penalty, where penalty alone is in dispute."
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F No. GAPPL/COM/STP/1467/2022

3r4fa 3?Qr / ORDER-IN-APPEAL

The present appeal has been filed by MIs. Manoj Roadlines, I/16/9/26,

Vishwas Complex Building, First Floor, Unjha, Dist. Mehsana - 384170

(hereinafter referred to as the appellant) against Order in Original No.

97/AC/DEM/MEH/ST/MANOJ/2021-22 dated 19.03.2022 [hereinafter referred

to as "impugned order"] passed by the Assistant Commissioner, CGST, Division

: Mehsana, Commissionerate : Gandhinagar [hereinafter referred to as

"adjudicating authority"].

2. Briefly stated, the facts of the case are that the appellant were holding

Service Tax Registration No. APGPJ8450ASD001 for providing Goods

Transport Service. As per the infonnation received from the Income Tax

department for the period F.Y.2016-17, it was observed that the appellant had

shown considerable amount against "Sales of Services" in their ITR-5, but they

had not filed their Service Tax Returns (ST-3) for the said period. Accordingly,

letters/emails dated ·04.05.2020, 12.06.2020 and 01.07.2020 were issued to the '

appellant calling for the details ofservices provided during the period F.Y.2016

17. The appellants failed to reply to the letters issued by the department. The

services provided by the appellant during the relevant period were considered

taxable under Section 65 B (44) of the Finance Act,1994 and the Service Tax

liability for the F.Y. 2016-17 was determined on the basis ofvalue of 'Sales of

Services' under Sales/Gross Receipts from Services (Value from ITR) or" Total

amount paid/credited under Section 194C, 194I, 194H & 194J of Income Tax Q
Act,1961" shown in the ITR-5 and 26AS for the relevant period as per details
below:

Table
Sr. Details FY.-2016-17
No (Amount in Rs.)

[Service Tax @15 %]
1 Taxable Value as per ITR-5/264S (Income Tax 71,16,460/

Data)
2 Taxable Value as per ST Return 0/
3 Difference of value (S.No.1-2) 71,16,460/
4 Amount of Service Tax alongwith Cess not paid 10,67,469/

/short paid

3. The appellant was issued a Show Cause Notice vide F.No. V.ST/llA-

oj Roadlines/2020-21 dated 07.09.2020 wherein it was proposed to:
a

, -+3 
0n
2 e
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F No. GAPPL/COM/STP/1467/2022
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}> Demand and recover service tax amounting to Rs.10,67,469/- under the

proviso to Section 73 (1) of th Finance Act, 1994 alongwith Interest

under Section 75 ofthe Finance Act, 1994;

> Impose penalty under Section 77(2), 77C and 78 of the Finance Act,

1994;

4. The said Show Cause Notice was adjudicated vide the impugned order

wherein the demand for Rs. 10,67,469/- was confirmed under Section 73(1) of

the Finance Act, 1994. Penalty amounting to Rs. 10,67,469/- was imposed under

Section 78 of the Finance Act, 1994 alongwith option for reduced penalty under

clause (ii). Penalty of Rs.10,000/- was. imposed under Section 77 (2) of the

Finance Act, 1994 and Penalty @Rs.200/- per day till the date of compliance or

· Rs.10,000/- whichever is higher, was imposed under the provisions of Section

77 ofthe Finance Act, 1994 and Rules made thereunder.

5. Being aggrieved with the impugned order, the appellant has filed the

present appeal on following grounds :

a The demand raised and confinned totally based on Income Tax data is not

proper and legal

s Without conducting any inquiry or examining the facts, demand cannot be

raised under Section 73 (1) ofthe Finance Act,1994.

Nature of services rendered by the appellant were covered either under

Section 66D of the FA,1994 or Notification No.30/2012-ST read with

Rule 2( 1 )(d) of the Service Tax Rules, 1994 and. liability of Service Tax

does not come under the appellant.

a The impugned order is passed against the principles ofnatural justice.

a Extended period is not invokable in the case.

s Demand of Interest u/s 75 and imposition ofpenalties uls 77(2) and 78 of

FA, 1994 are not justified.

5.1 An additional submission was filed by the appellant on 16.12.2022, vide

which they elaborated upon their appeal on following grounds :

► The SCN as well as impugned order have failed to ascertain the nature of

Service rendered by the appellant and its taxability. The demand was

Page 5 of 9
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FNo. GAPPL/COM/STP/1467/2022

raised and confirmed totally on the basis of data received from Income

Tax department. Service Tax demand cannot be confirmed merely on the

basis of Income Tax data without ascertaining the applicability of Section

65B(44) and /or Section 66B, Section 66 D of the Finance Act,1994 as

the onus for the same lies on the department. They have cited the

following decisions in support :

a Hon'ble Tribunal, New Delhi in the case of Deltax Enterprise Vs

CCE-2018(10) GSTL 392.

s Go Bindas Entertainment Pvt.Ltd Vs CST - 2019 (27) GSTL 397.

• Kush Construction Vs.CGST2019(24) GSTL 606 (Tri.All)

}> Demand confirmed under Section 73(1) of Finance Act,1994 is based on

presumption, entirely on the basis of Income Tax data which is improper

and illegal. 0
}> As the services rendered by them were covered either under Section 66D

or Notification No.30/2012-ST read with Rule 2(l)(d) liability can not be

imposed on the appellant. The services rendered by them are also liable

to be covered under reverse charge in terms of Notification No.30/2012
ST.

}> Extended period of limitation cannot be invoked in the case.

They also referred to the following decisions :

o Hon'ble Supreme Court in the case of Pushpam Pharmaceuticals

Company Vs CCE 1995 (78) ELT401 (SC).

o Hon'ble Supreme Court in the case of CCE Vs Chemphar Drugs

and Liniments- 1989 (40) ELT 276 (SC).

o Hon'ble Supreme Court in the case of Padmini Products Vs. CCE

- 1989 (43) ELT 195 (SC).

Hon'ble Supreme Court in the case of Continental Foundation

Jt.Venture Vs. CCE - 2007(216) ELT 177 (SC),

o Hon 'ble Tribunal in the case of Mega Trends Advertising Ltd. Vs
C C E 2020 ( 3 8 ) G T L 57.

o Hon'ble High Court in the case of Pr.CGST Vs. C.Kamalakannan
- 2018 (18) GSTL 589 (Mad),

Page 6 of 9
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F No. GAPPL/COM/STP/1467/2022
Mi.e ·s3v +.,g

Personal Hearing in the case/was held on 09.01.2023. Shri Rahul Patel,

Chartered Accountant, appeared on behalf of.:the appellant for the hearing. He.. #,"
reiterated the submissions made in the appeal memorandum as well as in the

additional written submission dated 16.12.2022.

7. I have gone through the facts of the case, submissions made in the Appeal

Memorandum, oral submissions during hearing and the additional written

submission submitted by the appellant. The dispute involved in the present

appeal relates to the confinnation of demand for Service Tax amounting to Rs.

10,67,469/- alongwith interest as well as penalties imposed. The demand

pertains to the period F.Y. 2016-17.

8. It is observed from the case records that the SCN in the case has been

issued only on the basis of data received :from the Income Tax department. The

appellant is registered with the service tax department, which is apparent from

the SCN which mentions the Service Tax Registration No. of the appellant. As

per the SCN, the appellant is registered for providing Goods Transport Agency

Service. It is also observed that no further verification has been caused so as to

ascertain the exact nature of services provided by the appellant during the period

F.Y.2016-17. The SCN mentions that the appellants have not filed their ST-3

Returns during F.Y. 2016-17. Further, in terms of Notification No. 30/2012-ST

dated 20.06.2012, services of Goods and Transport Agency and renting of motor

vehicles attracts service tax under 'Reverse Charge Mechanism' at the service

0 receiver's end. Therefore, appropriate inquiry was required to ascertain the

taxability of the services provided by the appellant and the nature of exemptions

available to them (if any). Hence the SCN issued in this case is vague.
9

8.1 The appellants have also contended that they did not get an oppurtunity to

present their case before the adjudicating authority. I find that the impugned

order was adjudicated ex-parte on the basis of the demand of Service Tax

proposed vide the SCN, which was issued entirely on the basis of data received

from the Income Tax department. No further investigations conducted.

9. I find it relevant to refer to the CBIC Instruction dated 26.10.2021,

wherein at Para-3 it is instructed that:

Page 7 of 9
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F No. GAPPL/COM/STP/1467/2022

3. It is once again reiterated that instructions ofthe Board to issue show cause
notices based on the difference in ITR-TDS data and service tax returns only
after proper verification offacts, may be followed diligently. Pr. Chief
Commissioner /Chief Commissioner (s) may devise a suitable mechanism to
monitor and prevent issue of indiscriminate show cause notices. Needless to
mention that in all such cases where the notices have already been issued,
adjudicating authorities are expected to pass a judicious order after proper
appreciation offacts and submission ofthe noticee

Considering the facts ofthe case and the specific Instructions ofthe CBIC, I find

that the SCN and the impugned order has been issued indiscriminately and

mechanically without application of mind, and is vague, being issued in clear

violation of the instructions of the CBIC discussed above. Further, as the

impugned order has been passed ex-parte, the violation of principles of natural

justice is apparent.

0

10. I find that the appellant has in their appeal memorandum and additional O
submission, submitted various documents i.e details of transport vehicles used

by them, copies of Balance Sheet and Profit & Loss Account for the relevant

period in their defense. They have also claimed exemption under Section 66D of

the Finance Act, 1994 or Notification No.30/2012-ST read with Rule 2(1)(d) of

the Service Tax Rules, 1994. However, they have not submitted copies of

Invoices issued by them during the period F.Y.2016-17, which are required to

arrive at a conclusive opinion in the matter. The submissions of the appellant

were also not perused by the adjudicating authority earlier as also neither did

they attend the personal hearing granted, nor any oral submissions were made by

them in their defense. Accordingly, the submissions of the appellant are being

presented before any authority for the first time. Therefore, it would be in the

fitness of things and in the interest of natural justice that the matter is remanded

back to the adjudicating authority to consider the submissions of the appellant,

made in the course ofthe present appeal, and, thereafter; adjudicate the matter.

11. In view of the above, I am ofthe considered view that since the appellants

have contested the SCN for the first time before this authority and the matter

requires verification from the documents of the appellant, it would be in the

interest ofjustice that the matter is remanded back to the adjudicating authority

to examine the contentions of the appellant. Therefore, the matter is required to

nanded back for denovo adjudication after affording the appellant the

Page 8 of 9
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opportunity of filing their defense fly and after granting them the opportunity

ofpersonal hearing. Acc~dingly, the impugned;,,order is set aside and the matter. e%

is remanded· back to the adjudicating authority for adjudication afresh. The

appellant is directed to submit their written · submission to the adjudicating

authority within 15 days of the receipt of this order. The appellant should also

attend the personal hearing as and when fixed by the adjudicating authority. The

appeal filed by the appellant is allowed by way ofremand.

- 2022
yf e

(Akhilesh ar)
Commissioner (Appeals)
Date: 18" January, 2023

(Somnath audhary)
Superintend nt (Appeals),
CGST, Ahmedabad.

12. 3141aaaizlz#al{3rdaalf4z1I3qiaa@th4fnzarsrart
The appeal filed by the appellant stands disposed fin above terms.

0

BY RPAD I SPEED POST

0

To
Mis Manoj Roadlines,
1/16/9/26,
Vishwas Complex Building,
First Floor,
Unjha, Dist.Mehsana - 3 84170

Copy to:

1. The ChiefCommissioner,Central GST, Ahmedabad Zone.

2. The Principal Commissioner, CGST, Commissionerate - Gandhinagar.

3. The Assistant Commissioner, Central GST Division - Mehsana,
Commissionerate : Gandhinagar.

4. The Assistant Commissioner (System), CGST, Appeals, Alunedabad. (for.
uploading the OIA)

/Guard File.

6. P.A. File.
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